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These comments are submitted on behalf of Kennisland | Knowledgeland (in short: KL), an
Amsterdam based non-profit think-tank that strives to improve the conditions for the
development of the knowledge society in the Netherlands.

In the past 9 years Knowledgeland has been addressing various issues of the knowledge
society and in the last 5 years copyright related questions have started to play and
increasingly important role in our activities. Among others Knowledgeland is the Public
project Lead of the Dutch Creative Commons project (www.creativecommons.org) and we
are coordinating the work relating to copyright and business models in the 'Images for the
future' consortium (www.beeldenvoordetoekomst.nl/en) that strives to digitize and make
available the works contained in the Dutch audio visual archives of among others the
public broadcasting agency and National Archive. Knowledgeland also contributes to the
development of Europeana and in addition Knowledgeland has done extensive research on
the role copyright regulation in the creative industries in the Netherlands.

We praise the European Commission for having opened a wide-ranging consultation on
copyright in the knowledge economy and we particularly welcome the following aspects
of the Green paper:

¥ The recognition that the various facets of knowledge constitute one
interdependent ensemble, where education, science, culture and public
expression are contributing to innovation that is central to the developing
knowledge society.

¥ The recognition that the stronger definition and enforcement of exclusive rights
have not benefited authors at large




¥ The openness demonstrated by the European Commission with regard to the
possible creation of new exceptions.

From our perspective the central question related to the role of copyright in the
knowledge economy is which system of copyright protection is likely to serve the aims of
rewarding creators at large, of ensuring investment in a wide variety of creative works,
and of enabling an empowering access to knowledge and culture . It has become obvious
that many categories of authors, performers and intermediaries do not think that the
present system is effective in ensuring this. In this context exceptions and limitations
should not only be seen as trying to legitimized the exclusive rights of authors and
performs. It also needs to be acknowledged that exceptions and limitations are an
important prerequisite for access to knowledge and information and ultimately innovation
that can be expected to benefit rights holders, users and specifically the European
technology sector. From our perspective one of the main problems is a lack of flexibility
of the current system (based on an exhaustive list of exceptions and limitations), which
places Europe at a competitive disadvantage when it comes to stimulating the
development and creation of new and innovative services and technologies that are based
on the use of copyrighted works.

Last March the European Council called for a ‘fifth freedom’, which meant free mobility
of knowledge. Amongst other this should be realized through ‘encouraging open access to
knowledge and open innovation’ (EU Council, Presidency Conclusions, 13/14 March 2008).
We support that fifth freedom. A flexible copyright system that ensures both rewards to
creators and as wide access to knowledge as possible is a necessary element of that fifth
freedom, since both are crucial to innovation.

In the remainder of this document we have formulated a number of comments regarding
those questions posed by the Commission that are directly or indirectly related our
activities:

| General

Limitations on copyright are an integral part of the copyright system, for they are the
recognition in positive law of the users’ legitimate interests’ in making certain
unauthorized uses of copyrighted material. The exhaustive character of the current list of
exceptions can be seen as a constraint, than risks to hinder the development of new
business models particular in the field of distribution of access to copyrighted works.

In relation to question one:

From our perspective no encouragement from the legislator is needed for the conclusion
of contractual arrangements between right holders and users of copyright material where
clear and balanced copyright exceptions exist. These should always keep in mind the
needs of right holders, individual users and the public domain. Europe has a rich tradition



of public cultural production and exceptions and limitations should support cultural
heritage organizations in preserving the public domain and adapting it to the demands of
the digital environment.

In relation to question two:

Model license agreements may be desirable in certain sectors such as in the context of
large-scale preservation of cultural heritage works and audiovisual archives in particular.
Considering the relatively weak bargaining position of cultural heritage institutions vis-a-
vis publishers and collective rights management organizations. Possible model licenses
should be aimed at allowing access to as much material as possible for non-commercial
purposes, underlining the public tradition of Europe's archival organizations.

Licensing terms should-be clear be clear and simple so that they provide clarity for
ordinary citizens and encourage and facilitate the reuse of our cultural heritage. The
Creative Commons licenses can serve as an example in this field. Another related field
that calls for an increase of clarity and simplicity license agreements (terms of use)
between online service providers and individual end users. The current practice of hiding
copyright licensing agreements in terms of services does not promote transparency here.

We also encourage the European Commission to consider the potential of extended
collective licenses for non-commercial peer-to-peer exchange between individuals of
digital works on the Internet as a possible strategy for ensuring an effective remuneration
and funding of creation in a manner that embraces distribution practices created by the
internet.

In relation to questions three 4 and 5:

From our perspective a fixed list of exceptions and limitations lacks sufficient flexibility
to take account of future socio-economic and technological developments. A dynamically
developing market, such as the market for online content, requires a flexible legal
framework. Such a framework should also differentiate between commercial and non-
commercial uses.

In addition to the limited capacity of an exhaustive list of exceptions and limitations to
adapt to new socio-economic or technological changes, one can entertain serious doubts
as to the harmonizing effect of the optional list of limitations on copyright and related
rights, from which Member States may pick and choose at will. This lack of harmonization
has a direct effect on the legal certainty of transactions involving copyright protected
works on the internet as such transaction by nature are not limited to particular
jurisdiction. The fact that Member States have implemented the same limitation
differently, giving rise to a variety of different rules applicable to a single situation across
the European Community, is bound to create a serious impediment to the establishment
of cross-border services and projects.



In order to ensure more legal certainty and better protection of beneficiaries of
exceptions and limitations, the Community legislator should consider declaring a number
of limitations mandatory for transposition in all Member States. In addition these
exceptions should not be allowed to - contractually or technically - be circumvented.

Among the limitations that should be declared mandatory are those that reflect the
fundamental rights and freedoms enshrined in the European Convention on Human Rights,
principles that are part of Community law. In addition this should also be the case for
limitation pertaining to research and education. The adoption of any other exception and
limitation that does not fall under these categories should be left to the discretion of the
member state, according to the principle of subsidiarity.

From our perspective the following limitations contained in article 5 of directive
2001/29/EC should be made mandatory:

Use for quotations for purposes such as criticism and review (art. 5(3)d));
Use for news reporting and press reviews (art. 5(3)c));

Use of political speeches as well as extracts of public lectures (art. 5(3)f));
Use for the purpose of caricature, parody or pastiche (art. 5(3)k));

Use for educational and scientific purposes (art. 5(3)a));

Use by disabled persons (art. 5(3)b));

Reproductions by libraries, archives and museums (art. 5(2)c));

Use of works for research and private study (art. 5(3)n));
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Il Libraries and archives

In relation to questions 6 and 7:

The exception for Libraries and Archives should not remain unchanged. Publishers should
not enjoy a monopoly position for the provision of electronic services in the future as
publishers have not historically been able (nor interested) to guarantee long-term access
or preservation of all their content. In addition to the commercial activities of Publishers
cultural heritage institutions have played an important and active role in long term
preservation and caretakers of the public domain. With the Internet becoming the most
important central information medium, libraries and archives should be enabled to
continue this tradition. From our perspective it would be dangerous to substantially
depart from this well working dual system of commercial information products and public
information services, including free access to information. Voluntary licensing schemes
between cultural heritage institutions and publishers can be part of this dual system but
experience has learned that cultural heritage organizations have a particular bad
bargaining position vis-a-vis publishers and collective rights management organizations.
Commercial contracts that regulate access to library collections and archives often rely on
some sort of exclusivity, severely hampering the potential of sharing resources on the
European and international level.



In relation to questions 8 and 9:

From our perspective these exception does not need clarification. Format shifting and
multiple copies are pre-requisites for any long-term archiving strategy and the exceptions
should allow institutional experts to determine the process needed to optimize
preservation. Clarification carries the risk of limiting preservation strategies. It is also
important to note that this exception should not be restricted to preservations from acute
threats, but also out of precaution. As these exceptions for preservation don’t include
making the material available an open approach to them will not result in harm being
done to the interests of rights holders.

With regard to the purpose of digitization it needs to be realized that a specific purpose
will be hard to prove and will therefore only create legal difficulties. Libraries are already
allowed to digitize and distribute one copy internally for preservation purposes. Therefore
we think a clarification regarding the purposed is not desirable. In contrast it would be in
line with the ambition to foster access to publicly held information to introduce a new
exception that allows for making material held by non profit public cultural heritage
institutions available online for non-commercial uses.

With relation to questions 10, 11 and 12:

Yes, from our perspective such an instrument is needed, as self-regulatory means still
don’t solve the legal status of exploiting orphan works. This can only be done by a
legislative exception. The need for such an instrument is underlined by the sheer amount
of inaccessible works held by European cultural heritage organization and the possibilities
created by large-scale digitization projects such as Europeana. The costs involved with
‘diligent search’ are prohibitive and constitute a barrier to solving the orphan works issue.
A harmonized solution - for example following the Scandinavian extended collective
license model - is needed. Care must be taken that the solution is still workable in an
international and transborder setting.

In addition a solution to prevent a recurrence of the orphan works problem may be a
useful, for example exploring registration as a precondition of gaining and keeping
exclusive rights. This goes hand in hand with the need for independent registers of
detailed information about rights holders. Such registers must be distributed so that its
long term availability and credibility are assured and should enable authors to indicate
that they wish to make their works available under conditions that encourage re-use and
re-distribution (such as the Creative Commons licenses).

lll Education
From our perspective it is important to realize that the definition of activities such as

education and research cannot be done along institutional criteria. Education happens
also outside of the limits of educational organizations such as schools and universities and



research needs to be made possible also outside of research organizations. This will
ensure a more productive interface between science and society that will encourage user
driven innovation processes in Europe.

Regarding questions 19, 20, 21, 22 and 23:

As indicated above we support a mandatory exception for both research and education. In
this context we want to stress that it is important the definition of beneficiaries is
focused on activities rather than on nature of institutions. Educational and research
organizations should - by definition - be beneficiaries of the exception for all their
educational and research activities. This includes works at home for study, long distance
learning.

In contrast, mandatory rules on the length of excerpts of works which can be reproduced
or made available for teaching and research purposes are not necessary from our
perspective. Whether a given use of works enters in the exception depends on the needs
of the educational activity.

IV 'user generated content'

From our perspective the term user generated content is possibly misleading, as there is
no good reason to differentiate between different from of content according to the
nature of the authors. However, we understand that the European Commission has in
mind content production by individuals re-using other protected content, and also of the
ability of these end-users to publicized the resulting works.

Regarding questions 24 and 25:

From our perspective it is useful to introduce rules that define the condition for
noncommercial transformative use of copyright protected works by individual users.
However, these rules may never limit the general rights of users such as the right of
quotation for the sake of criticism, review or public political expression. The decision on
making or not a specific exception for 'user generated content; must first consider what
can be achieved by way of a general more general exception for non-commercial
transformative reuse such as recommended in the 2006 Gowers review in the UK.

These comments have been drafted by Paul Keller and Joeri van den Steenhoven.
Correspondence regarding these comments should be directed to Paul Keller, pk@kl.nl.



